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Introduction
How are liens different?
•

A lien is a right in rem.

•

Section 21 of the Construction Act, formerly the
Construction Lien Act (hereinafter, ”Act”), provides that a
lien is a charge upon the holdbacks required to be
retained under Part IV of the Act and subject to s. 17(3)
of the Act any additional amount owed in relation to the
improvement
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Introduction
New Transitions provisions (s.87.3)
(a) for contracts entered into, or where a procurement
process was commenced before July 1, 2018, old
Construction Lien Act applies - with 45 days to preserve,
plus 45 days to perfect
(b) for contracts entered into, or where the procurement
process was commenced after July 1, 2018, new
Construction Act applies - with 60 days to preserve and
90 days to perfect
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Introduction
New definition of “improvement” in the

Act:
(a) any alteration, addition or capital repair to the land,
(b) any construction … including the installation of industrial,
mechanical, electrical or other equipment on the land or on
any building, structure or works on the land that is
essential to the normal or intended use of the land,
building, structure or works,
(c) the complete or partial demolition or removal of any
building, structure or works on the land
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Introduction
What is holdback?
Part IV of the Act prescribes:
•

Basic Holdback: 10% of the price of services or materials
actually supplied under the contract or subcontract
(s. 22(1))

•

Finishing holdback: 10% of price of remaining services or
materials after the contract has been certified as
substantially performed (s. 22(2))

•

No right of set-off against holdback
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Introduction
How are lien actions different?
•

No as-of-right discoveries

•

No interlocutory steps other than provided by the Act
(unless ordered by Judge or Master)

•

Pre-trial before productions and discoveries

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7 Phone: 416.583.5900 www.healandco.com

Prosecuting lien claims
Deliver a section 39 request for information
•

s. 39 of the Act is a right to information re: state of
accounts between owner-contractor and contractorsubcontractor; the amount of holdbacks; a copy of L&M
bond, if any; and sufficient details concerning any
mortgage on the premises

Comply with the deadlines in the Act
•

s. 37(1) of the Act provides that a lien expires two years
after it is perfected, unless an order is made for the trial of
an action in which the lien may be enforced, or an action in
which the lien may be enforced is set down for trial.
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Prosecuting lien claims
For lien actions commenced at Toronto, obtain an order
directing a reference to the lien Master (s. 58 of Act, Form
22), and an order for trial
For lien actions outside Toronto:
•

serve and file a Trial Record and request a construction lien pretrial date

•

a settlement meeting may be required before action can be set
down for trial

•

Settlement meeting is to narrow the issues (s. 10(2) of O. Reg.
302/18)

•

Statement of settlement shall be filed with the court and form
part of record (s. 10(5) of O. Reg. 302/18)
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Process Requirements for lien actions
Construction lien pre-trials
•

Serve all parties required to be served with Notice of Trial
at least 10 days before pre-trial date (s. 9(4) of O. Reg.
302/18)

•

File a detailed pre-trial memorandum or brief with draft
order for interlocutory steps, at least five clear days before
pre-trial

•

Be prepared to discuss interlocutory steps, since s. 13 of
O. Reg. 302/18 provides that interlocutory steps (other
than provided for in Act) shall not be taken without
consent of court
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Process Requirements for lien actions
Prepare affidavit of documents and Scott Schedule
to itemize lien claim and extras
Item of Work

Lien claimant
Comments

Price,
HST included

Defendant
Comments

Price,
HST included

Master's (Judge’s)
Columns
Price,
HST
Comments
included

1.
2.
3.
4.
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Process Requirements for lien actions
•
•

•
•

Carriage of action may be awarded (s. 7 of O.
Reg. 302/18)
Consider consolidation of actions if common
issues for liens in respect of same improvement
(s. 8 of O. Reg. 302/18)
Obtain witness statements early in the process
Obtain sworn affidavits from key witnesses
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Practical tips and Pitfalls to Avoid
•
•
•

Try to streamline the issues in dispute
Do not litigate unnecessary issues, since legal
costs can be greater than provable lien amount
In a 2019 decision Master Wiebe wrote: “This is
an extraordinary reference, as the parties have
insisted on interlocutory proceedings and a trial
… more fitting for a case five times the size of
these claims … Epoxy is to be granted a lien of
$72,084 … Epoxy costs outline shows $403,618
in substantial indemnity costs (Mount Royal Painting Inc. cob
Epoxy v. Lomax Management et al, 2019 ONSC 7071)
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Priorities between liens and other
encumbrances on title
Lien claimants versus mortgagees
•

Section 78 of the Act sets out the priorities, as between
construction liens and mortgages registered on title

•

Key issue is whether mortgage is a “building mortgage” to
finance improvement

•

Key part of section 78 is protection of lien claimants’
priority to deficiency in the holdbacks
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Priorities between liens and other
encumbrances on title
Section 78(2) of the Act - Building Mortgage:
Where a mortgage is taken for the purpose of financing an
improvement, any liens arising from the improvement have
priority over the mortgage to the extent of any deficiency in
the holdbacks required to be maintained by the owner under
Part IV of the Act.
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Priorities between liens and other
encumbrances on title
How do you calculate holdback deficiency
under s. 78(2)?
•

If lien claimants each have separate contracts with the
owner, separate holdback deficiency equal to “10% of the
services or materials actually supplied under each individual
contract,” not 10% of all contracts for the improvement
(RSG Mechanical Inc. v. 1398796 Ontario Inc., 2015 ONSC 2070 at para. 70)

•
•

Hence, each contractor lien claimant has a priority claim to
a separate holdback deficiency.
A lien claimant’s priority under s. 78(2) does not extend to
any "additional amount" owing referred to in s. 21 of the
Act, since s. 21 is in Part III, not Part IV of the Act
(Basic Drywall Inc. v. 1539304 Ontario Inc., 2012 ONSC 1155 at para. 13)
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Priorities between liens and other
encumbrances on title
Section 78(3) of the Act – Prior Mortgages, Prior
Advances:
Subject to 78(2) and without limiting the effect of 78(4), all
mortgages or other agreements affecting the owner’s interest
in the premises that were registered prior to the time when
the first lien arose in respect of an improvement have
priority over the liens … to the extent of the lesser of, (a) the
actual value of the premises at the time the first lien arose,
and (b) the total of all amounts that prior to that time were
advanced …
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Priorities between liens and other
encumbrances on title
Case law under s. 78(3) of the Act:
• Mortgagee has the burden to prove it falls within the terms
of s. 78(3) that gives it priority over lien claimants (Scott, Pichelli
& Easter v. Dupont Developments 2019 ONSC 4555 at para. 28)

• “Actual value” has been held to mean “market value”, the
most probable price a property would bring in a competitive
and open market, under all conditions requisite to a fair sale,
the buyer and seller each acting prudently and
knowledgeably (Avenue Structures v. Pacific Empire Development (2000), 4 CLR
(3d) 42 at para. 31

• The actual sale price of a property has been found to be
evidence of the actual value of the property for purposes of s.
78(3) (Scott, Pichelli & Easter v. Dupont Developments at para. 73)
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Priorities between liens and other
encumbrances on title
Case law under s. 78(3) of the Act:
•

A mortgagee’s priority extends to legal expenses directly
relating to the sale of a property, but does not extend to a
Receiver’s fees, charges and expenses (Scott, Pichelli & Easter v.
Dupont Developments at para. 100)
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Priorities between liens and other
encumbrances on title
Section 78(4) of the Act – Prior Mortgages,
Subsequent Advances:
Subject to s. 78(2), a mortgage or other agreement …that was
registered prior to the time the first lien arose in respect of an
improvement, has priority, in addition to the priority under s.
78(3), over the liens arising from the improvement, to the
extent of any advance made … after the time when the first
lien arose, unless (a) at the time the advance was made
there was a preserved or perfected lien against the premises;
or (b) prior to the time when the advance was made, the
person making the advance had written notice of a lien.
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Priorities between liens and other
encumbrances on title
Case law under s. 78(4) of the Act:
• If a mortgagee makes an advance in the face of a registered
lien, the mortgagee loses its priority for that advance vis-à-vis
the registered lien, and all other liens arising on the project
(Boehmers v. 794561 Ontario Inc., (1993) 11 CLR (2d) 99 at para. 51)

• Whether an advance is made is a question of fact. Master
held that funds paid by cheque dated November 12 but
certified on November 19 were advanced on November 19
under the Act (Rosedale Kitchens v. 2114281 Ontario Inc. 2012 ONSC 3161 at
para. 62).
However, Divisional Court held that it was not
approving Master’s obiter reasoning (2014 ONSC 7143 at para. 14)
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Priorities between liens and other
encumbrances on title
Section 78(6) of the Act – General Priority Against
Subsequent Mortgages:
Subject to subsections (2) and (5), a mortgage or other
agreement affecting the owner's interest in the premises that
is registered after the time when the first lien arose in respect
to the improvement, has priority over the liens arising from
the improvement to the extent of any advance made in
respect of that mortgage or other agreement, unless,
(a) at the time when the advance was made, there was a
preserved or perfected lien against the premises; or
(b) prior to the time when the advance was made, the person
making the advance had received written notice of a lien.
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Priorities between liens and other
encumbrances on title
Case law under s. 78(6) of the Act:
In Jade-Kennedy Development Corp., Re, 2016 ONSC 7125:
•

Lien claimants’ argument that “advance made in respect of
mortgage” - requires demonstration that monies have been
advanced to the mortgagor, and also that they have been
applied toward the improvement of the lands, was rejected
(para. 45)

•

Professional fees owing under a first mortgage have priority over
the Lien Claimants (para. 66)

•

Collateral mortgage given to secure a guarantee of an underlying
loan to another party does not give rise to "an advance made in
respect of that mortgage" if no further advance is made after
delivery of the collateral mortgage (para. 52)
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Questions?

Damon Stoddard
dstoddard@healandco.com
Tel: 416-583-5907
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