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Confronting Project Risk
• The current trend in procurement of public
infrastructure is an increasing prevalence for project
RFPs to be overly aggressive and loaded with
unreasonable and uninsurable terms and conditions
• It is becoming increasingly common for public sector
clients to insist that their RFPs and the terms and
conditions they contain are “non-negotiable”
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Confronting Project Risk - cont’d
•

The evolution of the “take it or leave it” character of
the public infrastructure market is intensifying the
amount and degree of uninsurable, unreasonable
and inappropriate project risk being transferred to
consulting engineers

•

This development, unless Ontario’s consulting
engineering industry finds a way to evolve and adapt
to these new conditions, is eliminating consultant’s
abilities to effectively mitigate and manage risk on
important conditions like indemnification and
insurance liabilities
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Confronting Project Risk - cont’d
•

The purpose of professional services is not to provide
owners with protection from bad/unintended project
outcomes or any sort of guarantee, but rather to
provide good design, project and contract
management, etc.

•

To remain competitive and effective, CEO member
firms must evolve with the market and develop the
ability to better recognize, mitigate, manage and
transfer project risk

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7 Phone: 416.583.5900 www.healandco.com

Confronting Project Risk - cont’d
•

Not all needs to reside with the consultant

•

Firms need to become more effective at recognizing
opportunities to efficiently and effectively push back
on or transfer project risk
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Confronting Project Risk - cont’d
•

By empowering themselves through various
approaches and tactics for contract and project
management, member firms can develop and apply
their own processes and systems to suit their specific
project risk tolerances

•

Firms need to better understand how to deal with
risk once they have decided to sign a difficult project
agreement

•

What are firms prepared to accept, what risk are
they going to transfer to other actors and how?
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Challenges for Consulting Engineers
•

Not all engineering firms have the same tolerance for
risk (small vs. large)

•

The larger the Project the more the “bespoke” the
terms and conditions can be
But all are feeling the pinch of increased risk

•
•

Risk is being transferred consistently to the
consultant

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7 Phone: 416.583.5900 www.healandco.com

Challenges for Consulting Engineers – cont’d
•

Governments and private sector owners are using an
RFQ or “master services agreement” model

•

That often:
• Fixes terms before any work flows
• Often requires pre-agreement to the “terms and
conditions” dealing with indemnities and insurance
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Challenges for Consulting Engineers
•

Used to control the client/retainer document

•

May not now, which could limit liability to the fees
paid or a % maximum, or capped to “available
insurance”
Also project delivery models (particularly P3
contracts) include downstream risk transfer from
owner to contractor, and owners and contractors try
to replicate with consultants

•

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7 Phone: 416.583.5900 www.healandco.com

Confront the Risk
•

“Head on” in the agreement terms

•

In discussions with your client
• Make sure there is a matching of the real risk to
the real indemnity and insurance coverage
• Avoid gaps
• Avoid unfair risk transfer
• Under the new Construction Act negotiating terms
of the contract upfront has a new level of
importance
• Return the ability to decline work
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What is “unfair” risk transfer?
•

“unfair” risk transfer could be:
• Risk that would normally be an owner’s risk
• Unforeseen conditions
• Unlimited third party liability or third party liability
not connected to property damage or physical
harm caused by the engineer’s act or omission
• Indemnity “trigger” not connected to causation
• Mixing first party and third party indemnities
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ACEC Document 31
•

The ”gold standard”

•

Use is not as well accepted as it might be

•

Canadian Construction Documents Committee has an
endorsement draft of a version of ACEC document 31
(CCDC document 31)
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CCDC Document 31 (discussion draft)
CCDC document 31 is the product:

•
•

“of a consensus building process” aimed at
balancing the interests of all parties

•

Designed for a wide range of consulting
assignments

•

“be careful what you wish for, you might get it”
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CCDC Document 31 (discussion draft)
•
•
•

CCDC document 31 (draft)
Would have $2 million in limits with a
$50,000 deductible
Would be maintained for two years after
completion of the professional services and
from the commencement of the services to
the end of the Project whichever is later
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CCDC Document 31 (discussion draft)
•

CCDC document 31 (draft)

•

Indemnity (mutual)

•

Would apply for six years or such shorter period as
prescribed by any limitations statute

•

Limited to losses of the type for which
insurance is to be provided and in “no event to
exceed the minimum insurance limits”

•

Limited, in respect to losses of the type for
which insurance is not required to be
provided, to the total fees and reimbursable
expenses or $250,000 whichever is greater (not 3 or
10 times fees)
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CCDC31 - Service Contract Between Owner
and Consultant
This agreement is not intended to be used as a contract
for Architectural Services. CCDC31 is the product of a
consensus-building process aimed at balancing the
interests of all parties on the construction project. This
agreement was prepared for use in a wide range of
consulting agreements. The recommended levels of
insurance shown in this document reflect common
practice by Canadian municipalities and other owners for
the design of physical infrastructure. However, these
limits may be changed to reflect the nature, scale, value
and risk profile of specific projects.
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CCDC31 GC 2.1 Consultant’s Responsibilities
2.1.3 The Consultant shall perform the Professional
Services in accordance with the Contract and with
the degree of care, skill and diligence normally
provided by consultants in the performance of
comparable services in respect of projects of a
similar nature at the same time and in the same or
similar locale to that contemplated by the Contract.
The Consultant shall re-perform, at its own cost,
Professional Services which do no meet the
standard set out in this paragraph
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CCDC31 GC 2.1 Consultant’s Responsibilities
2.1.5 The Consultant following site entry protocol, shall
have access to the Project site at all reasonable
times as required to execute the Professional
Services.
Should, while the Consultant is
performing General Review, comment on parts of
the Work which it has not reviewed and which are
unrelated to the Professional Services, the
comments of the Consultant must be construed
as being assumptions only and must not be relied
upon unless the Owner requests such review and
comment as an Additional Service
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Indemnities
Indemnities are a risk allocation mechanism
It is up to the Parties to ensure that the risk allocation
which is agreed to is manageable and reasonable.
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Indemnity Clauses
There is a general trend across Ontario that has
transferred risk down from owners to contractors and
service providers
This general risk transfer has been occurring at the
Provincial level with large Ministries, and other Crown
entities such as Metrolinx and Infrastructure Ontario
This approach has spilled-over into municipal
procurement with profound effect
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Indemnification Clause – Example #1
City of Hamilton -Professional and Consultant Services Roster 2019-2020 No. C12-06-18
Part H. Indemnification

1.) Unless otherwise specific in the Category Specific Terms of Reference or any executed Consultant Agreement,
a Rostered Candidate shall indemnify, defend, and hold the City (including its officials, officers, directors,
employees, agents, affiliates, subsidiaries, and representatives) [collectively referred to as the “Indemnified
Party”] harmless against any and all claims, demands, costs (including legal costs on a substantial
indemnity basis), penalties, fines, fees, royalties, damages (including indirect, special, remote,
and/or consequential damages) and causes of action, including, without limitation, proprietary or
personal injury (including death) that arise from, either directly or indirectly, or relate to, any act or
omission of a Rostered Candidate, its officials, directors, officers, employees, agents, affiliates, partners
(general or limited), joint ventures, contractors, Subconsultants, and other representatives, in connection with the
Rostered Candidate’s responsibilities pursuant to this Request for Roster Candidates and any Roster Assignment,
including without limitation, the provision of any and all Goods and Services, as well as any patent, trademark, or
copyright infringement or breach of any intellectual property right, except to the extent that same was caused by
the negligence or willful misconduct of the Indemnified Party.
2.) City shall notify the Rostered Candidate upon receipt of any such claim or demand that it receives. No
settlement shall be made nor consent to judgment given without prior written approval of the Rostered Candidate
and its insurers, which approval shall not be unreasonably withheld.
3.) The rights to indemnity contained herein shall survive the early termination or expiry of any Roster Contract or
Roster Assignment Roster Contracts applicable pursuant to this Request for Roster Candidates.
4.) The City may enforce the rights of indemnity conferred on the elected officials, officers, employees, and
affiliates of the City under section 1 on their behalf and to the same extent as if they were parties to the Roster
Contract or Roster Assignment Contracts applicable.
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Indemnification Clause Example #2
Norfolk County - RFP PW-E-19-67- Engineering Services Watermains, Sewers & Road Upgrades,

Port Dover

4.3 Indemnity

The Proponent hereby agrees to indemnify and hold harmless the County, its employees, and authorized agents
(collectively, the “Indemnified Parties”) from and against any and a liability, loss, costs, damages and expenses
(including legal, expert and consultant fees), causes of actions, claims, demands, lawsuits or other proceedings,
(collectively, “Claims”), by whomever made, sustained, incurred, brought or prosecuted, including Claims for third
party bodily injury (including death), personal injury and property damage, in any way based upon or occasioned
by the negligence or willful misconduct, whether by act or omission, of the Proponent, its subcontractors or their
respective directors, officers, agents, employees, partners, affiliates, volunteers or independent contractors in the
course of performance of the Proponent’s obligations under, or otherwise in connection with, the Contract. The
Proponent further agrees to indemnify and hold harmless the Indemnified Parties for any incidental, indirect,
special or consequential damages, or any loss of use, revenue or profit, by any person, entity or organization,
including, without limitation, Norfolk County, claimed or resulting from such Claims. The obligations contained in
this paragraph shall survive the termination or expiry of the Contract.
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City of Mississauga – Professional Services Agreement for Procurement No. PRC001136- Consulting

Services Roster

2.3 Quality of Performance and Warranty

2.3.1 The Consultant warrants that it shall perform the Services:
2.3.1.1 in a professional manner and with the highest industry standards reasonably
applicable to the performance of such obligations;
2.3.1.2 to the reasonable satisfaction of the City’s Contract Manager;
2.3.1.3 expeditiously to meet the timelines for the completion of each deliverable;
2.3.1.4 in such a manner as is in the best interests of the City; and
2.3.1.5 in compliance with this Agreement and with all Applicable Laws, including the City’s
Respectful Workplace Statement of Commitment ….

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7 Phone: 416.583.5900 www.healandco.com

Risk transfer
•

Has consequences

•

Risk transfer has to be mitigated
•
•

Through logging every change
Logging every request for information and
response
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Risk transfer Response
• Add in your written RFP or RFQ response
• “We reserve the right to decline any particular work if
it is in our commercial best interests to do so.”
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City of Guelph- Engineering Consultant Services Agreement
4. Representations by the Engineering Consultant

The Engineering Consultant warrants and represents:
(1) it has received, read and understands the City’s Requirements and will comply with the City’s Requirements
(2) the Engineering Consultant shall ensure the plans and specifications it prepares for the Project are accurate,
correct and suited for use by the Contractor for the Project
(3) the Engineering Consultant shall not specify a product that is not fit for its intended purpose and no goods or
materials generally known in the Engineering Consultant’s industry to be deleterious or otherwise not in
accordance with good industry practice have been or will be specified or selected by the Engineering Consultant
or anyone acting on its behalf in its provision of the Services
(4) it has the financial means to meet its obligations to its employees and subconsultants and to perform the
Services
(5) it has at its disposal and will continue to have throughout the term of this Agreement sufficient competent
personnel and equipment in good working order to perform the Services as required by the terms of this
Agreement and the personnel it assigns to perform the Services, whether directly or through subconsultants,
have substantial knowledge and experience with the work required
(6) Engineering Consultant has carefully examined the Site and any surrounding areas necessary for the proper
performance of the Services (7) it possesses all licenses, approvals, permits, registrations, professional
designations and memberships necessary to perform the Services
(8) there are no pending, threatened, or anticipated claims or litigation against Engineering Consultant or other
circumstances that would have a material effect on the financial ability of the Engineering Consultant to perform
the Services.
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Thank you!
&
Questions
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Contact Us!
Andrew Heal
aheal@healandco.com
(416) 583-5901
www.healandco.com
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