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Introduction

• Practical advice for managing insurance claims
arising from the COVID-19 pandemic

• Unprecedented levels of uncertainty, cash-flow
issues, how long pandemic will last
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Types of Construction Risk

• Generally: performance risk, financial risk,
property damage risk, personal injury risk

• In the context of COVID-19:
• Delays
• Cost overruns
• Liens
• Bond claims
• Insolvencies
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Types of Construction Insurance

• Builder’s Risk
• “all risk” or broad form insurance

• Comprehensive General Liability (GCL)
• Professional Liability
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Do I Have An Insurable Interest?

• Are you a “named insured” or entitled to the 
insurance?

• Avoid generalizing or piggybacking on 
outcomes of others’ claims

• Every word matters
• Don’t skip steps or jump ahead in your 

analysis
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Do I Have an Insured Claim? 

• Lots of case law about coverage
• Policy should be read as a whole
• Coverage grant, exclusions, exceptions to 

exclusions
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Do I Have an Insured Claim? 

• What your construction contract defines as a 
“claim” is not necessarily the same as what 
your insurance policy defines as a “claim”

• demand for coverage under the policy if first 
party policy

• claim against insured that triggers coverage 
if third party policy
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How Do I Make an Insurance Claim?
• Critical to give timely notice

i. Set out Named insured, or entitlement to claim
ii. Policy number
iii. Coverage period 
iv. Relevant events and dates
v. Description of the underlying facts
vi. The “ask” (i.e. for coverage, defence, indemmity)

• Preserve narrative and documents 
• Designate a point person
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Document, Document, Document

• Record a clear timeline of delays, status of 
project at stages

• Photos and videos
• Document and collect information on losses 

(even without insurance coverage you will 
want to understand losses)
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A Word About Force Majeure (FM) 
• FM clauses can excuse a party from fulfilling 

its contractual obligations 
• No common standard for FM language
• Consider whether collaboration among 

owners, GCs, subs, material suppliers may 
be more productive to the longer-term 
health of the project
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Force Majeure wording

• May include: acts of war, terrorism, 
abnormally adverse, strikes, extreme labour
shortages, common carrier disruption

• Typically negotiated wording as it excuses 
performance of the contract during effect of 
force majeure and may allow termination if 
continued suspension of performance

• May exclude if party caused the force 
majeure
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Unique Force Majeure wording

• “force majeure” … includes, a war, civil war, 
armed conflict, an act of foreign enemy or 
an act of terrorism, plague, epidemics or any 
chemical or biological contamination of the 
facility, the project infrastructure or the lands 
resulting from or caused by any of the 
foregoing events…
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Delay event – COVID19 

• Compensable with additional time and 
money, or just time (see CCDC2 and CCA1)?

GC 6.5 DELAYS 

6.5.1 If the Contractor is delayed in the performance of the Work by an action or omission of the Owner, Consultant or anyone employed or engaged by 
them directly or indirectly, contrary to the provisions of the Contract Documents, then the Contract Time shall be extended for such reasonable 
time as the Consultant may recommend in consultation with the Contractor. The Contractor shall be reimbursed by the Owner for reasonable 
costs incurred by the Contractor as the result of such delay. 

6.5.2 If the Contractor is delayed in the performance of the Work by a stop work order issued by a court or other public authority and providing that 
such order was not issued as the result of an act or fault of the Contractor or any person employed or engaged by the Contractor directly or 
indirectly, then the Contract Time shall be extended for such reasonable time as the Consultant may recommend in consultation with the 
Contractor. The Contractor shall be reimbursed by the Owner for reasonable costs incurred by the Contractor as the result of such delay. 

6.5.3 If the Contractor is delayed in the performance of the Work by:
.1 labour disputes, strikes, lock-outs (including lock-outs decreed or recommended for its members by a recognized contractors' association, of 
which the Contractor is a member or to which the Contractor is otherwise bound),
.2 fire, unusual delay by common carriers or unavoidable casualties,
.3 abnormally adverse weather conditions, or
.4 any cause beyond the Contractor's control other than one resulting from a default or breach of Contract by the Contractor

then the Contract Time shall be extended for such reasonable time as the Consultant may recommend in consultation with the Contractor. The 
extension of time shall not be less than the time lost as the result of the event causing the delay, unless the Contractor agrees to a shorter 
extension. The Contractor shall not be entitled to payment for costs incurred by such delays unless such delays result from actions by the Owner, 
Consultant or anyone employed or engaged by them directly or indirectly. 

6.5.4 No extension shall be made for delay unless Notice in Writing of the cause of delay is given…
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Delay event – COVID19 

• Approach your contract counterparty and 
Negotiate a preferred outcome

• in Ontario extended Construction Act 
definition of “price” includes “direct costs”, 

1(1) “price” means,

(a) the contract or subcontract price,

(i) agreed on between the parties, or

(ii) if no specific price has been agreed on between them, the actual market value of the services or materials that have been supplied to the 
improvement under the contract or subcontract, and

(b) any direct costs incurred as a result of an extension of the duration of the supply of services or materials to the improvement for which the contractor 
or subcontractor, as the case may be, is not responsible; (“prix”)

14 (1) A person who supplies services or materials to an improvement for an owner, contractor or subcontractor, has a lien upon the interest of the 
owner in the premises improved for the price of those services or materials. Don’t pick an unnecessary fight with your contract counterparty, we 
are “all in the same boat” 
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Insurance coverages
• Additional delay, business interruption and 

other expenses, may arise under
• Builders Risk Policy or other property policy
• CGL policy
• Usual trigger is “direct physical loss or damage” or civil 

authority coverage
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Business Interruption Coverage
• MDS v. Factory Mutual Insurance Company
• Addresses the issue of the recovery of property 

and business interruption losses where property 
has been impaired, but the property itself has 
not sustained actual physical damage

• Court held that the term “physical damage” in 
an all-risks policy was broad enough to include 
the loss of property, even in the absence of 
physical damage to the property
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Bond Claims
• Surety bonds not written to cover liability or 

damage claims but failure of a principal to 
perform

• But could result in claims of default or failure 
to perform

• Also some contractors could lose bonding 
where their financial situation deteriorates
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Insolvencies
• The extreme result of the COVID19 

pandemic will be likely economic disruption
• Financial difficulties for owners and performing 

contractors and subcontractors
• Insurers are facing increasing losses pre-COVID 19 and a 

hardening of the insurance market, particularly 
reinsurance

• Expect more exclusions and more expensive coverage
• Predictions range from 1-2% loss in GDP to 10%+ loss 

in GDP for 2020
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What the marketplace is saying
• Insurers have been hesitant in issuing blanket coverage 

statements
• Insurers are assessing each claim on an individual case by case 

basis even though cause of loss may be the same
• Insurers are looking to issue coverage positions promptly
• All insurers are assessing the effects of the MDS v. Factory 

Mutual Insurance Company ruling in Canada
• Policy and contract language matters: presence or absence of 

“pandemic” as force majeure event and  “virus” as an excluded 
risk 
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Outcomes
• The expectation is that the majority of claims 

will be denied as there is no direct physical loss 
or damage

• Any indemnity could be sub limited for nominal 
amounts

• Various class action lawsuits by policy holders 
against insurers stemming from denials of 
coverage
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Unchartered Territory
• What can we reasonably expect going forward?
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Conclusions / Questions

• Any Questions?
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Some Reference Materials and Resources
• CCDC Document 21 – A Guide to Construction Insurance 
• AON, January 2020, Property and Novel Coronavirus (2019-nCoV): Is My Business 

Covered? 
• CCA COVID-19 - Standardized Protocols for All Canadian Construction Sites v.4 April 

16, 2020
• CCDC Document 2 and CCA 1 subcontract 
• Heal & Co. LLP , Special Crisis Management Bulletin: Construction 

Contracts and COVID-19, March 20, 2020
• ISO form CP 01 40 07 06, "Exclusion for Loss Due To Virus Or Bacteria" United 

States Form and 2006 ISO Circular
• BDO Canada, April 3, 2020 Insurance Coverage and COVID-19: Legal Consideration 

and Quantification Developments 
• MNP, COVID19 insights – Special Edition, April 28, 2020, http://www.mpact.ca/mpact-navigate-

uncertainty/mpact/?utm_medium=email&utm_source=mailchimp&utm_campaign=mpact_magazine_spring_2020&utm_term=mpact+digital+ma
g&utm_content=mpact_spring_2020_mailchimp_email_external_link_page_1_navigate_uncertainty&mc_cid=eaea31380d&mc_eid=7ec266dbec  

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7  Phone: 416.583.5900  www.healandco.com



Are there any Questions? 
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