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INTRODUCTION and OUTLINE OF THE 
WORKSHOP

• PRE COVID
• POST COVID
• Outline of the afternoon
• 1.30pm -2.30pm (followed by Q’s and a break)
• 2.50pm – 3.40pm (followed by Q’s and a break)
• 4.00pm – 4.30pm (Q’s and workshop exercises)

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7  Phone: 416.583.5900  www.healandco.com



Poll Questions 
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Introduction
• Construction vital to Ontario’s economy
• Construction Lien Act had not been significantly updated 

since 1983
• Between 2002- 2013 the average time from invoice to 

payment rose from 57.3 days to 71.1 days
• Construction and the related project delivery models and 

documentation: more complex
• Prompt payment initiatives : provincial and federal
• Expert Review- Vogel and Reynolds with stakeholder 

input led to change made in 2016, enacted in 2017, and 
in force 2018 and 2019
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Overview of the Construction Act

What are the big changes?
1. Changes to definitions, forms and 

procedures (as well as trust provisions)
2. The lien modernization provisions 

(already in effect as of July 1, 2018); and
3. Prompt payment and adjudication 

(now in effect as of October 1, 2019)
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New Definitions
“improvement”
“price”
“direct cost”
“capital repair”
“wages”
… and others. 
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New Definitions
“improvement” means
(a) any alteration addition or capital repair to the land
(b) any construction… including the installation of 

industrial, mechanical, electrical or other equipment 
on the land or on any building, structure or works on 
the land… that is essential to the normal or intended 
use of the land, building, structure or works,

(c) the complete or partial demolition or removal of any 
land, structure or works

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7  Phone: 416.583.5900  www.healandco.com



New Definitions
Capital repair
(1.1) For the purposes of clause (a) of the definition of 

“improvement” in subsection (1), a capital repair to 
land is any repair intended to extend the normal 
economic life of the land or of any building, structure 
or works on the land, or to improve the value or 
productivity of the land, building, structure or works, 
but does not include maintenance work 
performed in order to prevent the normal 
deterioration of the land, building, structure or 
works or to maintain the land, building, structure or 
works in a normal, functional state.
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New Definitions
“price” means
(a) the contract or subcontract price

i. agreed on between the parties, or
ii. if no specific price has been agreed on between them, the 

actual market value of the services or materials that have 
been supplied to the improvement under the contract or 
subcontract, and

(b) any direct costs incurred as a result of an extension of the 
duration of the supply of services or materials to be 
improvement for which the contractor or subcontractor, as the 
case may be, is not responsible; (“prix”)
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New Definitions
“wages” means the money earned by a worker for 

worker done by time or as piece work, and includes 
all monetary supplementary benefits, whether 
provided for by statute, contract or collective 
bargaining agreement. 
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New Definitions
Direct costs
(1.2) For the purposes of clause (b) of the definition of “price” in 

subsection (1), the direct costs incurred are the reasonable costs 
of performing the contract or subcontract during the extended 
period of time, including costs related to the additional supply of  
services or materials (including equipment rentals), insurance and 
surety bond premiums, and costs resulting from seasonal 
conditions, that, but for the extension, would not have been 
incurred, but do not include indirect damages suffered as a result, 
such as a loss of profit, productivity or opportunity, or any head 
office overhead costs.
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New Definitions
Alternative financing and procurement 
arrangements

1.1 (1) This section applies if the Crown, a municipality 
or a broader public sector organization, as the owner 
of a premises, enters into an agreement with a 
special purpose entity that requires the entity to 
finance and undertake an improvement on behalf of 
the Crown.
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New Monetary Test
• “substantial performance” where completion of known 

defects not more than: 3% of first $1 million, 2% of 
next $1 million, and 1% of balance.

• Holdback release is now 60 days 
• “each payer on a contract or subcontract shall make payment of the 

holdback… where all liens that may be claimed against that holdback 
have expired.. or been provided for, etc.”

• Payer can only retain holdback if notice of non-payment of 
holdback published within 40 days of contract date of substantial 
performance or contract completion, etc., and contractor notified
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New “Saving provisions”
Part I General

(2) Minor irregularities to which subsection (1) 
applies include,
(a) the minor error or irregularity in the name of an owner of a 
premises or of a person for whom services or materials were 
supplied;
(b) a minor error or irregularity in the legal 
description of a premises; and

(c) including an owner’s name in the wrong
portion of a claim for lien.
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The Regulations

• Four new Regulations to support and implement the
amendments to the Construction Act.

• Forms http://ontariocourtforms.on.ca/en/construction-lien-act-forms/

• The Regulations include:
1. Forms (available online) 34 forms;
2. Procedures for Actions under Part VIII;
3. General (e.g. monetary thresholds for surety     

bonding and holdback notice requirements); and
4. Adjudications under Part II.1 of the Act.
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The Transition Provisions …

• S.87.3 of the Act dictates whether the old 
provisions or new provisions apply

• Ambiguity and confusion now clarified
• That’s the consensus view
• But are they? … perhaps counsel of prudence dictates 

follow old timelines on when to lien
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How do the Transition Provisions Work?
• The transition provisions are set out in s.87(3) of the Act

• The old CLA will apply where:
(a) the contract for the improvement was entered into 
before July 1, 2018; or 
(b) a procurement process for the improvement was 
commenced by the owner before July 1, 2018 

• Definitions mostly now apply as they read in 2017, before 
July 1, 2018   
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How do the Transition Provisions Work?

• “procurement process” means (a) a request for 
qualification; (b) a request for quotation; (c) a request for 
proposals; or (d) a call for tenders

• Can use s.39 to require information from owner 
(contractor or subcontractor), including date contract 
entered into, or applicable procurement process 
commenced
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How do the Transition Provisions Work?
• If contract post dates July 1, 2018, the lien 

modernization provisions apply
• Then, if a procurement process was 

commenced on or after October 1, 2019, 
or a contract that does not involve a 
procurement process was entered into on or 
after October 1, 2019, both the lien 
modernization provisions and the 
prompt payment and adjudication provisions 
apply.
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Holdbacks

• New Construction Act Clarifies mandatory release 
of holdback

• Allows phased and early release of holdback in 
certain circumstances

• See 26.1 and 27.1 of the new Construction Act
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Holdbacks
• Allow partial release of holdback on annual basis 

(s.26.1) 
Contracts for more than one year and above $10 
million (no monetary threshold for design contracts)
Contract provides for release of accrued holdback

• Allow for phased release of holdback for separate 
improvements (particularly for AFP projects as the 
threshold will be a contract price of a prescribed 
amount or higher) (s.26.2) ($10 million)

• No monetary threshold for design contracts
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Note the fine print: Holdbacks
• “contract” is the agreement between the 

contractor and the owner (or where a SPE –
Contracting Authority and Project Co) and SPE is 
deemed to be the owner and the agreement 
between the SPE and the contractor is the 
“contract” (1.1)(5)
• for sections 2(1)&(2), 31, 32, 33 , 39 or as prescribed
• “holdbacks” shall be determined with reference to the 

agreement between the SPE and the contractor 1.1(3)
• Cannot have a mandatory CLA adjudication for a project 

agreement as to substantial performance 1.1(2.1)(2.2)
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New Non Payment of Holdback Forms
• Notice of non-payment Form 6

• See s.27.1 
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Exercise #1
• For the owner

complete
a notice of 
non-payment
of holdback: 
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FORM 6 
NOTICE OF NON-PAYMENT OF HOLDBACK UNDER SECTION 27.1 OF THE ACT 

 
 Construction Act   

Name:       
 (Name of owner, contractor or subcontractor) 

Address:       

Description of the premises: 
 

      

Name of [contractor/subcontractor (choose one)]:       

Address:       

Address for service, if known:       

The [owner/contractor/subcontractor (choose one)] will not pay the following amount required to be paid under sections 26 
and 27 of the Construction Act: 

(Use A or B, whichever is applicable) 

A. The full amount of the holdback, being $       . 

B. A portion of the amount of the holdback, being $       . 

 
[If applicable] A copy of any notice of non-payment of holdback from the [contractor/subcontractor (choose one)] is 
enclosed. 

Date:       
  

   (Owner) 
 



Exercise #2
• For the contractor, 

complete a Claim for lien
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FORM 12 
CLAIM FOR LIEN UNDER SECTION 34 OF THE ACT 

 
 Construction Act 

 
 

 

Name of lien claimant: (In the case of a claim on behalf of a worker by a workers’ trust fund, the name of the trustee) 

       

Address for service:       

Name of owner:        

Address:       

Name of person to whom lien claimant supplied services or materials:        

Address:       

Time within which services or materials were supplied: 

from       to        
 (date supply commenced)  (date of most recent supply)  

Short description of services or materials that have been supplied: 
      

Contract price or subcontract price: $        

Amount claimed as owing in respect of services or materials that have been supplied: $        

(Use A where the lien attaches to the premises; use B where the lien does not attach to the premises) 

 A. The lien claimant (if claimant is personal representative or assignee, this must be stated) claims a lien aga inst  the 
interest of every person identified above as an owner of the premises described in Schedule A to this claim for lien. 

 B. The lien claimant (if claimant is personal representative or assignee, this must be stated) claims a charge against 
the holdbacks required to be retained under the Act and any additional amount owed by a payer to the contractor 
or any subcontractor whose contract or subcontract was in whole or in part performed by the services or 
materials that have been supplied by the lien claimant in relation to the premises at: 

        
  (address or other identification of the location of the premises) 

Date:         
   (signature of claimant or agent) 

SCHEDULE A 

To the claim for lien of        

Description of premises: 
      
(Where the lien attaches to the premises, provide a description of the premises and address sufficient for registration under the Land Titles Act 

or the Registry Act, as the case may be. Where the lien does not attach to the premises, the address or other identification of the premises) 
 



Two years later: How does this work in 
July 2020?

• COVID 19 and the legislative response made 
things more complicated

• Were Construction Act limitation periods suspended? 
Partially.

• To lien?
• To sue to perfect that lien?
• To sue for breach of trust?
• How about releasing holdback?
• How about notice of non-payment?
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COVID slowed the World Down…

• http://www.healandco.com/resources/enews
letter/winter-2020/special-crisis-
management-bulletin-construction-contracts-
and-covid-19/
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Pre July 15, 2020 COVID orders?
As of March 16, 2020, and later:
• Ontario Emergency Management and Civil Protection Act 

orders restricted certain operations and suspended 
limitation periods

• Orders restricted operations to certain essential 
businesses (Ontario construction by and large allowed to 
continue if an existing building permit)

• In late Q2/ early Q3 we are in the process in Ontario of 
moving from Phase 2 to Phase 3 and opening more 
generally, and relaxing the restrictions put in place in 
late Q1
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Pre July 2020 COVID orders?

• Pre early April 2020 questions about whether 
limitation period suspensions by Ontario 
under EMCPA affected regular holdback 
release 

• On April 9, 2020, the Attorney General for 
Ontario announced that O. Reg. 73/20 would 
be amended to exclude limitation periods 
under the Construction Act. These changes 
came into effect on April 16, 2020.
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Construction Act limitation periods 
exempted under EMCPA
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Where are we now as of July 15, 2020?

• Pre early April 2020 questions about whether 
limitation periods suspended under EMCPA 
affected regular holdback release 

• On April 9, 2020, O. Reg. 73/20 amended to 
exclude limitation periods under 
the Construction Act. These changes came 
into effect on April 16, 2020.

• Interpretive note as of July 15, 2020: can 
note a CLA defendant in default
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Limitation Periods and the Construction 
Act

Under the Construction Act there are three important deadlines:
(1) the time within which to preserve a lien under s. 31 (“unless 

preserved… liens arising from the supply of services or materials 
to an improvement expire as provided”);
(2) the time within which to perfect a lien under s. 36 (“a lien 
expires unless it is perfected prior to the end of the… period next 
following the last day … on which the lien could be preserved”); 
and
(3) the time within which to set down a lien action for trial under 
s.37 (“A perfected lien expires immediately after the second 
anniversary of the commencement of the action that perfected 
the lien”).
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To lien or not to lien

• All of these technical details may become 
important where the decision to lien or not 
to lien is critical to a particular construction 
business.

• The first move should be to reach out to the 
counterparties, and if possible, agree to a 
suspension or standstill order rather than 
taking a step of liening.
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To lien or not to lien

• Each player in the construction industry will 
have to assess whether a direct cooperative 
approach is more likely to result in payment 
in the near term or long term and it cannot 
be doubted that the Ontario Government’s 
Order was intended to give most parties 
some necessary breathing room, particularly 
for essential businesses, such as 
construction.
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Is there a better way?

• Reach out to your counterparty for a 
negotiated outcome

• Consider mediation or, alternatively, 
adjudication during Project performance
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Presentation Break: 2.30pm

• Address any questions 5 min
• 15 min break
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When Does Prompt Payment Apply?

The prompt payment provisions apply to:

1. Payments made under contracts procured on or after
October 1, 2019

2. All projects, whether public or private projects;
3. All payers, whether owner, contractor, or subcontractor;

and
4. All projects, regardless of size
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Why Prompt Payment and 
Adjudication? 

• To get project payments to flow more quickly though the
imposition of statutory deadlines for payment; and

• to implement a mandatory dispute resolution regime
designed to resolve disputes (not only payment disputes)
more quickly, easily, and cheaply
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What is a “Proper Invoice”?
• An invoice for work performed under a ‘contract’

• Provided by a contractor to an owner
• Does NOT apply to invoices down the chain (subs,
etc.)

• Must be submitted to the owner monthly (unless the
contract provides otherwise)
• Regardless of whether invoices are submitted
monthly, by schedule, or by milestone, the 28-day
clock starts ticking once a proper invoice is received

• Submission of a proper invoice cannot be conditional on
certification, or owners approval, of the work
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Minimum Information Required for 
a Proper Invoice
• Contractor’s name and address
• Date and period of supply of services
• Information identifying the authority
• Description of the work
• Amount payable and the payment terms
• Name/contact info of person that payment is to be sent
• Any other information prescribed (nothing to date)
• A Proper Invoice may also include additional items/
requirements specified in the Contract
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Payment Cycle is Now Faster

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7  Phone: 416.583.5900  www.healandco.com

14 210 28 35

Notice of Non-
Payment to 
Subcontractor

Payments to 
Subcontractors

Payment 
Due in 28 
days

Notice of Non-
Payment to General  
Contractor

Payment of 
Undisputed Amounts 
to Contractor

By Owner 

Deliver
Proper 
Invoice

Unless 
agreed 
with 
milestone 
or 
staged
payments

By General Contractor/ Construction Manager



Notice of Non-Payment 
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CA-1.2-E (2018/04) 

                  

FORM 1.2 
NOTICE OF NON-PAYMENT UNDER SUBSECTION 6.5(5) OF THE ACT 

 
 Construction Act   

Name of contractor:       

Address:       

Description of the premises: 
 

      

Name of subcontractor:       

Address:       

Address for service, if known:       

The contractor submitted a proper invoice to the owner in respect of the improvement on       , 20    . 

The contractor has not received payment from the owner and will not pay the subcontractor the amount under the subcontract 
that was included in the proper invoice within the time specified in subsection 6.5(1) of the Construction Act. 

Amount that will not be paid: 

(Use A or B, whichever is applicable) 

A. The full amount of the services or materials supplied by the subcontractor, being $       . 

B. A portion of the amount of the services or materials supplied by the subcontractor, being $       . 

The contractor hereby undertakes to refer the matter to adjudication under Part II.1 of the Construction Act, no later than 
21 days after giving this notice of non-payment to the subcontractor. 

A copy of the Notice of Non-Payment under Subsection 6.4(2) of the Act is enclosed. 

Date:       
  

   (Contractor) 
 



What is the Contractor Required to 
Do Now?
If the contractor receives a notice of non-payment:
• If the contractor does not wish to commence a dispute, it
will have to pay the subcontractor before it is paid by the
owner no later than 35 days after the contractor delivers a
proper invoice to the owner

• If the contractor does not want to pay its subcontractors
before being paid by the owner, if it receives a notice of non
payment from the owner, the contractor must deliver a
notice of non-payment and given an undertaking to
adjudicate. It must refer the matter to adjudication within
21 days of the giving of the notice of non-payment

If the contractor does not receive a notice of non-payment:
• It must pay its subcontractors within 7 days of payment by
the owner
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CA-1.2-E (2019/01) 

                  

FORM 1.2 
CONTRACTOR NOTICE OF NON-PAYMENT WHERE OWNER DOES NOT PAY 

(SUBSECTION 6.5(5) OF THE ACT) 
 

 Construction Act   

Name of contractor:       

Address:       

Description of the premises: 
 

      

Name of subcontractor:       

Address:       

Address for service, if known:       

The contractor submitted a proper invoice to the owner in respect of the improvement on       , 20    . 

The contractor has not received payment from the owner and will not pay the subcontractor the amount under the subcontract 
that was included in the proper invoice within the time specified in subsection 6.5(1) of the Construction Act. 

Amount that will not be paid: 

(Use A or B, whichever is applicable) 

A. The full amount of the services or materials supplied by the subcontractor, being $       . 

B. A portion of the amount of the services or materials supplied by the subcontractor, being $       . 

The contractor hereby undertakes to refer the matter to adjudication under Part II.1 of the Construction Act, no later than 
21 days after giving this notice of non-payment to the subcontractor. 

A copy of the Notice of Non-Payment under Subsection 6.4(2) of the Act is enclosed. 

Date:       
  

   (Contractor) 
 



CA-1.3-E (2019/01) 

                  

FORM 1.3 
CONTRACTOR NOTICE OF NON-PAYMENT IF DISPUTE (SUBSECTION 6.5(6) OF 

THE ACT) 
 

 Construction Act   

Name of contractor:       

Address:       

Description of the premises: 
 

      

Name of subcontractor:       

Address:       

Address for service, if known:       

The contractor submitted a proper invoice to the owner in respect of the improvement on       , 20    . 

The contractor disputes the entitlement of the subcontractor to payment of an amount under the subcontract that was included 
in the proper invoice. The contractor will not pay the following amount: 

(Use A or B, whichever is applicable) 

A. The full amount of the services or materials supplied by the subcontractor, being $       . 

B. A portion of the amount of the services or materials supplied by the subcontractor, being $       . 

The reasons for non-payment are as follows: 
 

      

Date:       
  

   (Contractor) 
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Exercise #3
• For the contractor, 

complete the 
notice of non-payment 
to subcontractor

© Heal & Co LLP, Suite 1604 250 Yonge Street Toronto Canada M5B 2L7  Phone: 416.583.5900  www.healandco.com

                  

FORM 1.2 
CONTRACTOR NOTICE OF NON-PAYMENT WHERE OWNER DOES NOT PAY 

(SUBSECTION 6.5(5) OF THE ACT) 
 

 Construction Act   

Name of contractor:       

Address:       

Description of the premises: 
 

      

Name of subcontractor:       

Address:       

Address for service, if known:       

The contractor submitted a proper invoice to the owner in respect of the improvement on       , 20    . 

The contractor has not received payment from the owner and will not pay the subcontractor the amount under the subcontract 
that was included in the proper invoice within the time specified in subsection 6.5(1) of the Construction Act. 

Amount that will not be paid: 

(Use A or B, whichever is applicable) 

A. The full amount of the services or materials supplied by the subcontractor, being $       . 

B. A portion of the amount of the services or materials supplied by the subcontractor, being $       . 

The contractor hereby undertakes to refer the matter to adjudication under Part II.1 of the Construction Act, no later than 
21 days after giving this notice of non-payment to the subcontractor. 

A copy of the Notice of Non-Payment under Subsection 6.4(2) of the Act is enclosed. 

Date:       

  

   (Contractor) 
 



CA-1.4-E (2019/01) 

                  

FORM 1.4 
SUBCONTRACTOR NOTICE OF NON-PAYMENT WHERE CONTRACTOR DOES 

NOT PAY (SUBSECTION 6.6(6) OF THE ACT) 
  Construction Act   

Name of subcontractor:       

Address:       

Description of the premises: 
 

      

Name of contractor:       

Address:       

(Complete for the subcontractor who supplied services or materials to an improvement in relation to the proper invoice) 

Name of subcontractor:       

Address:       

Address for service, if known:       

The contractor submitted a proper invoice to the owner in respect of the improvement on       , 20    . 

(Use A or B, whichever is applicable) 

 A. The subcontractor has not received payment from the contractor and will not pay the subcontractor the amount 
under the subcontract that was included in the proper invoice within the time specified in subsection 6.6(1) of the 
Construction Act. 

 B. [Non-payment to a subcontractor who is entitled to payment from a subcontractor in accordance with subsection 
6.6(11) of the Construction Act]. The subcontractor has not received payment from the subcontractor and will not pay 
another subcontractor the amount payable under the subcontract that was included in the proper invoice within the 
time specified in subsection 6.6(1) of the Construction Act. 

Amount that will not be paid: 

(Use A or B, whichever is applicable) 

A. The full amount of the services or materials supplied by the subcontractor, being $       . 

B. A portion of the amount of the services or materials supplied by the subcontractor, being $       . 

(Include the following where applicable) 

The subcontractor hereby undertakes to refer the matter to adjudication under Part II.1 of the Construction Act, no later 
than 21 days after giving this notice of non-payment to the subcontractor. 

A copy of any notice of non-payment received by the subcontractor is enclosed. 

Date:         
   (Subcontractor) 
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CA-1.5-E (2019/01) 

                  

FORM 1.5 
SUBCONTRACTOR NOTICE OF NON-PAYMENT IF DISPUTE (SUBSECTION 6.6(7) 

OF THE ACT) 
 

 Construction Act   

Name of subcontractor:       

Address:       

Description of the premises: 
 

      

Name of contractor:       

Address:       

(Complete for the subcontractor who supplied services or materials to an improvement in relation to the proper invoice) 

Name of subcontractor:       

Address:       

Address for service, if known:       

The contractor submitted a proper invoice to the owner in respect of the improvement on       , 20    . 

The subcontractor disputes the entitlement of another subcontractor to payment of an amount under the subcontract that was 
included in the proper invoice in accordance with subsection 6.6(7) of the Construction Act or subsection 6.6(11) of the 
Construction Act. The subcontractor will not pay the following amount: 

(Use A or B, whichever is applicable) 

A. The full amount of the services or materials supplied by the subcontractor, being $       . 

B. A portion of the amount of the services or materials supplied by the subcontractor, being $       . 

The reasons for non-payment are as follows: 
 

      

Date:       
  

   (Subcontractor) 
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What if Payment isn’t made? 

• Under the prompt payment regime, a party who fails to pay
when payment is due must pay interest at the greater of:
(i) the rate set out in the CJA; or
(ii) the contractual interest rate

• Potential referral of the matter to adjudication
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What about the Holdback?

• If no liens are preserved within 60 days of publication of the
CSP, or if any preserved liens are discharged or satisfied,
each payer shall release the basic holdback in accordance
with the provisions of the Act

• The owner can publish a notice of non-payment of holdback
within 40 days of publication of the CSP, meaning it does
not release the holdback to the contractor.

• The contractor may refuse to pay the subcontractor, but if it
does it must refer the matter to adjudication, and notify all
subcontractors that holdback is being withheld and the
matter is being referred to adjudication
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What is Adjudication?
• An interim binding dispute resolution process by an
authorized adjudicator

• Any party to a construction contract has the right to refer a
dispute to adjudication during the life of the contract

• Releases payment bottlenecks to allow payments to flow
down the pyramid
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Who must adjudicate, Who can 
adjudicate, and When?
Mandatory Adjudication:
• where a notice of non-payment has been given by
contractor or subcontractor under Section 6.5(5) or 6.5(6);
and

• in circumstances where an owner refuses to pay some or all
of the holdback and the contractor/subcontractors must
refer the matter to adjudication
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Who must adjudicate, Who can 
adjudicate, and When?
Permissive Adjudication:
• Section 13.5(2) - Subject to subsection (3), a party to a
subcontract may refer to adjudication a dispute with the
other party to the subcontract respecting any of the
matters referred to in subsection (1), with necessary
modifications

• Permissive adjudication becomes mandatory once
commenced
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What Can I Adjudicate? 
1. The valuation of services or materials provided under the
contract.

2. Payment under the contract, including in respect of a
change order, whether approved or not, or a proposed
change order.

3. Disputes that are the subject of a notice of non-payment.
4. Amounts retained (set-off by trustee or lien set off).
5. Holdback payments
6. Non-payment of holdback
7. Any other matter that the parties to the adjudication agree
to, or that may be prescribed.
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When Can I Adjudicate?
• Section 13.5(3) - An adjudication may not be commenced
if the notice of adjudication is given after the date the
contract or subcontract is completed, unless the parties to
the adjudication agree otherwise
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How Do I Adjudicate?
1. Adjudication procedures are set out in the Act, the Regulations
and the contracts.

2. In any case, the adjudication process in commenced by the
delivery of a Notice of Adjudication.
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How Do I Adjudicate?
1. Adjudication is administered by the Ontario Dispute Adjudication
for Construction Contracts (ODACC) www.odacc.ca
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How Do I Adjudicate?

• How is an adjudication Commenced?

• What can be Adjudicated?

• How do I choose the Adjudicator?
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What if I am Served with a Notice of 
Adjudication?
• After the adjudicator is agreed on or appointed, the party

referring the matter to adjudication has 5 days to deliver
copies of the documents they intend to rely upon

• A party responding to a notice of adjudication shall provide 
copies of the response to the adjudicator, to the party who 
gave the notice of adjudication and, in the case of a 
consolidated adjudication, to every other party.

• The response shall be provided no later than such day as 
the adjudicator may specify, but must be provided to the 
adjudicator and every other party on the same day.
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Adjudication Timelines

• A party who requests adjudication has 4 days to notify ANA
• The ANA has 7 days to appoint an adjudicator
• 5 days after appointment of the adjudicator, the referring
party is to provide the adjudicator with the notice of
adjudication and certain documents

• 30 days after receiving documents, the adjudicator is to
make a determination (can be extended on consent)

• Subject to extension by agreement, the entire process is
concluded in 35 days from appointment (46 days total)
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Adjudication Options and Fees
• ODACC has set out certain prepared processes and adjudication 

fees, subject to the parties agreeing otherwise (HST, 
disbursements and certain other fees are extra)
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Adjudication Options
• ODACC has set out certain prepared 

processes 
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Adjudication Options
• An adjudicator could choose a customized 

process
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Steps in Adjudication to a     
Determination 
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4. A determination is made within 30 days (but may be extended with written consent of 
parties for no more than 14 days) See s. 13.13 of Construction Act 

3. Documents to be submitted to adjudicator no later than 5 days after selection See s. 
13.11 of the Construction Act 

2. Adjudicator Selection Process Begins

See s.13.9 (2), 13.9 (3) and 13.9 (4) of the Construction Act

1. Give Written Notice of Dispute See s. 13.7 of Construction Act

Parties can agree on an adjudicator from list 
within 4 days

Parties cannot agree after 4 days then adjudicator 
chosen by Authority within 7 days



What will the Adjudicator Do?
• Issue directions respecting conduct of the adjudication
• Perform an inquisitorial function to ascertain the relevant
facts and law

• Draw inferences based on the conduct of the parties to
adjudication

• Conduct on-site inspections (not common in the U.K.)
• Use experts if required to make his or her determination
• Make a determination in the adjudication
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Can I Appeal an Adjudication?

1. No – adjudications cannot be appealed
2. There are only limited grounds for judicial review 
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How is the Adjudicator’s Award 
Enforced?
• See: section 13.20 which provides that a party to an
adjudication may, no later than the date referred to in
subsection (2), file a certified copy of the determination of
an adjudicator with the court and, on filing, the
determination is enforceable as if it were an order of the
court

• The filing of a determination must be made prior to the
later of the second anniversary the determination was
communicated to the parties or, if there is an application
for judicial review, prior to the second anniversary of the
dismissal or final determination of the application (if the
determination was not set aside)

• Enforcement mechanisms are the same as with a court
order
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Do the Adjudicators Award Costs?
• Adjudicators are to be paid a fee for conducting the
adjudication – as agreed by the parties to the adjudication
or, if the parties do not agree, as determined by the
Authority (ODACC).

• Adjudicator fee is to be split equally, subject to conduct
described.

• If the adjudicator determines that a party has acted in
respect of the improvement in a manner that is frivolous,
vexatious, an abuse of process or other than in good faith,
the adjudicator may determine that the offending party is
responsible for some or all of the other party’s costs and
any fee amount in relation to the adjudication.
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Can I stop work if I am not paid? 

Under s. 13.19(5) of the Construction Act if there is an amount
payable to a contractor or subcontractor under a determination,
and it is not paid by the party when it is due under this section,
the contractor or subcontractor may suspend further work
under the contract or subcontract until the party pays the
following amounts:

1. The amount required to be paid under the 
determination.

2. Any interest accrued on that amount under (s.13.19(3))
3. Any reasonable costs incurred by the contractor or 

subcontractor as a result of the suspension of work
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Extended Time to Lien if using 
Adjudication

According to s. 34(10) of the Construction Act: If the matter
that is the subject of a lien that has not expired is also a
matter that is the subject of an adjudication under Part II.1,
the lien is deemed, for the purposes of this section only, to
have expired on the later of the date on which the lien would
expire under section 31 and the conclusion of the 45-day
period next following the receipt by the adjudicator of
documents under s. 13.11
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A Final Note About Liens Against Municipalities
• A lien does not attach to the interest in a

premises of a municipality [s.16 (1)(b)] and
is instead a charge against the holdbacks

• Where an improvement is made to a
premises in which the Crown or a
municipality has an interest but the Crown or
municipality is not an owner of the premises,
the lien may attach to the interest of any
other person in the premises [s.16(2)]
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City of Toronto
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City of Toronto
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Presentation Break: 3.40- 4.00pm

• Address any questions 5 min
• 15 min break
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Exercise #4 –Workshop Workbook
• Answer the questions relating to the fact pattern 

submitted as part of the Workshop Workbook
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What Should I Be Doing to Comply 
with the Construction Act?
1. Review your contracts and the transition rules
2. Ensure that your accounting systems are appropriate for the 

new trust provisions, and to allow for partial payment of a 
partially paid invoice (whether owner, contractor or 
subcontractor)

3. Develop internal procedures for determining which version 
of the Act applies (eg. different colour folders for different 
versions of the Act) Educate and train staff

4. Develop internal procedures for determining when payments 
are due, and when payments must be made

5. Ensure compliance with timelines: notice of non-payment, 
non-payment of holdbacks and timelines where adjudication 
is invoked
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Thanks!
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